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EDITORIAL NOTES. 


AN interesting case is that of Hall v. Memphis &C. R. Co., 
Federal Rep. March 13, upon the rights of passengers and the lia- 
bilities of carriers. The case was made by the plaintiff, at infinite 
discomfort to himself, for the express purpose of “‘ vindicating the 
rights of free American citizens ;’ and it exhibits a spirit worthy 
of the martyrs in the struggle for independence. Unfortunately, 
his case was not a very good one. His rights could be proved only 
by his own assertion that he had a contract different from that 
which was expressed on his ticket. The time limited on the ticket 
had expired, but he insisted that it had been extended by the sta- 
tion agent, and when the conductor required him to pay a certain 
fare or leave the train, he refused to do either, but insisted on be- 
ing put off with force unless his offer to pay a lower fare was ac- 
cepted. He was eighty-five years old, but he made a vigorous 
struggle and succeeded in having his wrist strained, and he and 
his wife and daughter suffered the discomforts of a night in a small 
way station ; and on the next morning they bought a ticket and 
paid the extra fare and went on their journey. They sued for 
damages for the forcible ejectment and for the sufferings and dis- 
comfort and delay. The court held that, admitting that the plain- 
tiff had a right to use the ticket and that the conductor had no 
right to demand fare, the measure of the plaintiff's damages was 
only the amount of the extra fare demanded. He ought to have 
paid this under protest, and then he could have recovered it back; 
but he cannot make a case of punitive damages for himself by 
inviting the use of force against him. The judge says: ‘‘ The 
principle of this judgment is the same whether the conductor de- 
manded too much or not. A moving train is no place to wrangle 
with the conductor about rates. His demand for fare should be 
complied with, or the passenger should peaceably and quietly 
leave the train and seek his remedy at law. He cannot compel 
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ejection with force and increase his damages because the conduc- 
tor asks too much. If he tenders the proper fare and it is refused, 
the law will compensate him in damages; but he cannot force him- 
self on the conductor in a dispute about rates, any more than in a 
dispute about tickets. It is not like the class of cases where the 
passenger is ejected for refusing to comply with unreasonable reg- 
ulations in the matter of the manner and mode of carrying him, or 
like violation of the contract. There the public policy which re- 
quires carriers to respect the rights of people to accommodation 
according to contract, to protection of life and limb, etc., author- 
izes the courts and juries to enforce that policy by damages which 
are not altogether, perhaps,—at least where there is personal in- 
dignity or violence,—measured by the nicest scales of exact injury 
so much as by the force of example required to compel the carrier 
to do his duty to the public. Railroad Co. v. Brown, 17 Wall.445; 
Pennsylvania Co. v. Roy, 101 U. 8. 451; Gallina v. Hot Springs 
R. Co., 13 Fed. Rep. 116.”’ 

The judge discusses the subject at some length and makes some 
very sensible observations. He refers to several cases, and es- 
pecially Brown v. Memphis, etc., R. Co., 7 Fed. Rep. 51, in which 
also it was held that the resistance of the passenger could not be 
allowed to aggravate the damages. The report of the case is fol- 
lowed by a learned note, twenty-seven pages in length, by Seymour 
D. Thompson, on ‘‘ Recent Decisions on the Rights of Passengers.”’ 


Tue case of Chesley v. King, to appear in 74 Maine Reports, in- 
volves the mooted question whether a man can ever be held liable 
for wilfully causing mischief by doing an act which he has a legal 
right todo. The case related to the digging of a well. It was 
held that one has a right to dig a well anywhere on his own land 
for the purpose of obtaining water for his own use or for the bene. 
fit of his estate ; and although the effect of it may be to withhold 
water from a spring from which another has a right to draw, the 
owner of the soil will not be liable to an action on that account so 
long as he acts in good faith with an honest purpose. But if he 
digs the well for the sole purpose of inflicting damages upon the 
person who has rights in the spring, he will be liable. 

On the first point the law is entirely settled. Chase v. Silver- 
stone, 62 Maine 175 ; Greevleaf v. Francis, 18 Pick. 117 ; Acton v. 
Blundell, 12 Mees. & Wels. 335; Broadbent v. Ramsbotham, 11 
Exch. 602; Chasemore v. Richards, 7 H. L. Cas. 349. 

On the second point there is a difference of opinion. Some 
courts, especially those of New York, Pennsylvania and Vermont, 
lay down the rule broadly that ‘‘ the commission of a lawful act 
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does not become actionable although it may proceed from a mali- 
cious motive.’’ Glendon Iron Co. v. Uhler, 75 Penn. St. 467; 8. C. 
15 Am. Rep. 599. 

On the other hand, it is said in Comyn’s Digest, Action on the 
Case, A: ‘‘In all cases where a man has a temporal loss or dam- 
age by the wrong of another he may have an action on the case, to 
be repaired in damages.’? And in Walker v. Cronin, 107 Mass. 
562, ‘‘The intentional causing of such loss to another without 
justifiable cause, and with the malicious purpose to inflict it, is of 
itself a wrong.’’ And the court in this present case says: ‘‘In 
view of the very numerous cases where ‘the commission of a lawful 
act does become actionable’ by reason of the mere carelessness of 
him who does it, when it results in damage to innocent parties, 
it sounds strangely to say that its commission for the sole purpose 
of inflicting damage upon another and without any design to se- 
cure a benefit to the doer or others, is not actionable when the 
damage is thereby actually caused.’”? The cases on both sides are 
carefully discussed, and the conclusion is reached that the rule is 
laid down too broadly in Glendon Iron Co. v. Uhler, and that ‘‘the 
plaintiff had rights in the spring which, while they were com- 
pletely subject to the defendant’s right to consult his own conven- 
ience and advantage in the digging of a well in his own land for 
the better supply of his own premises with water, should not be 
ignored if it were true that the defendant did it for the mere, sole 
and malicious purpose of cutting off the sources of the spring and 
injuring the plaintiff, and not for the improvement of his own es- 
tate.’’ The authority of the case is weakened, however, by the 
fact that this was not necessary to the decision, because the court 
found as a fact that the defendant dug the well for a proper pur- 
pose connected with his own land. 

In Norwalk National Bank v. Sawyer, to appear in 38 Ohio St. 
Rep., it is held that land purchased with partnership funds, and 
used by the firm in conducting its business, is partnership proper- 
ty, although the conveyance is made to the individual members of 
the firm, and a third person having knowledge of such facts, who 
tukes from one of the partners a mortgage on his individual inter- 
est in such land to secure the individual debt of such partner, will 
be postponed to the lien of a firm creditor whose debt accrued sub- 
sequently to the execution of such mortgage. 





In Wirtheimer v. Continental Railway and Trust Co., U.S. 
Circuit Court, S. D. N. Y., Feb. 19, 1883, it is held that officers of 
a corporation can be compelled by a subpena duces tecum to pro- 
duce books and papers of tle corporation ina suit in equity to 
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which the corporation is not a party, upon application of one of 
the parties to the suit. This decision is made in opposition to the 
authority of several early cases in the state courts of New York, 
especially President of the Bank of Utica v. Hillard, 5 Cow. 153, 
and Lafarge v. Fire Ins. Co., 14 How. Pr. 26, but the question was 
never decided by the court of last resort, and was settled in favor 
of the right by the civil code, which, however, did not apply to 
the equity case before the Federal court. The question was there- 
fore discussed upon principle and upon the English authorities 
and was decided as above stated. 





Tue case of Buckley v. Gould and Curry Silver Mining Co., U. 
S. Circuit Court, D. Nevada, Fed. Rep. Feb. 27, 1883, relates to 
the negligence of fellow servants, and the question who are fellow 
servants. It is followed by a note by Benjamin E. Wayland upon 
the master’s duty in the selection and retention of servants, and 
the question alluded to above. 





Tue House has passed the usual resolution for a constitutional 
convention and it has met with the usual fate in the Senate. It is 
a pity the fear of the smaller counties that they might lose some of 
their power should deprive us of the advantage of a convention to 
revise the constitution on other points. It is not surprising that 
the smaller counties are jealously watchful of their power in the 
Senate. It is true that they have too much power, but it is better 
that they should have too much than that they should be entirely 
out-voted by the mere force oi numbers in the more populous dis- 
tricts. Communities and interests and not merely numbers 
ought to be represented. Representation by numbers alone 
would be unfair in a state where the interests of different localities 
are so numerous and so varied as they are in New Jersey. 





AN earnest effort was made in the Legislature this year to adopt 
a new plan for the taxation of railroads, which should so far as 
possible relieve other property from the burden of unequal taxa- 
tion and yet not affect the vested rights of the railroad companies. 

This matter has been the subject of earnest discussion through- 
out the state for a long time and such a change in the law is im- 
peratively demanded. The question was referred to a commission 
by the Legislature of last year and they took testimony and pre- 
sented areport. A bill was introduced by Mr. Cator in the House 
which would have brought about equal taxation, but without re- 
gard to vested rights or to the good faith of the state. Mr. Griggs 
then introduced into the Senate a bill which was evidently pre- 
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pared after careful study of the whole subject and in full view of 
all the difficulties to be overcome. It was moved that this be sub- 
stituted for the bill from the House. If any plan for the revision 
of the taxes was to be adopted this bill should have been taken as 
the basis of it. It could have been amended if it was objectionable 
in certain particulars. But objections were raised on the ground of 
unconstitutionality and no amendments were proposed. The mo- 
tion was lost after a debate of five hours. A resolution was then 
proposed by Mr. Schenck, an opponent of this bill, for the ap- 
pointment of a commission of three of whom the Attorney-General 
is to be one to draft a bill concerning railroad taxation. It is to 
be hoped that the bill they may prepare will receive respectful con- 
sideration from the next Legislature. 





It was no doubt the desire of increasing the representation of the 
northern part of the state which was at the bottom of the movement 
to form a new county out of Essex. There were local influences also 
at work but they have not much force. The objection to making a 
new county is that it doubles the machinery and the expense re- 
quired to do the work which is easily done now by one county 
organization. Why should we have two court houses, two sets of 
judges, two sheriffs, two panels of juries and two boards of free- 
holders when one of each is entirely capable of doing easily all the 
work that is required of it? The only purpose of a county organ- 
ization is to constitute these officers and do this work. Why then 
do it twice when once is enough ? 





GAMING. 


A recent decision (1) in the Quarter Sessions of Essex county 
gives an exposition of the law as to gaming in this state. It con- 
cludes, first, that gaming is not an offence at common law, and 
secondly, that it is a statutory offence in New Jersey, defined by 
Sec. 50 of the Crimes Act, and punishable under Sec. 192 of the 
same act, by reason of the principle that where a statute creates an 
offence, but provides no punishment, the statutory offence thus 
created is indictable at common law. It is proposed to examine 
these conclusions at length. 

In holding that gaming is not an offence at common law, the 
learned judge unquestionably refers to the American common law 
in distinction from the English common law. The difference lies 





(1) State v. Sandford, reported in the last number of the JouRNAL, 6N. J. L. J. 92. 
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here. The common law of the American states is more extensive 
than that of England. 

It consists, according to some authorities, of the common law of 
England, as modified by the English statutes prior to the coloniza- 
tion of America, so far as it is suitable to American conditions and 
circumstances. (1 Kent 468 ; Cooley’s Blackstone, Bk. I. p. 68 n.; 
Sources of New Jersey Law, IV. N. J. L. J., p. 70; Note to State 
v. Mairs, Coxe, 335. There are other authorities which hold that 
such of the English statutes as were passed at any time prior to . 
the Revolution and were practically accepted in America, together 
with the English common law, constitute the body of the common 
law of the American states. (Cooley’s Blackstone, Bk. I. p. 68 n. 
and cases cited.) There are, as yet, no decisions in New Jersey by 
which the term common law has been judicially defined, though 
the opinion seems to prevail that the former definition will prove 
acceptable to the Jersey bench. The possibility, however, of a 
contrary determination, will justify the acceptance, for the pur- 
poses of this article, of the more comprehensive definition. 

It will be readily conceded that the common law of England 
considers gaming no offence. (Bacon’s Abridgment, Gaming A.; 
Bishop Stat. Cr. §846.) Our English forefathers thought, as ap- 
pears from the preamble to an act passed in the reign of Charles 
II., (16 Car. 2, c. 7,) that the playing at cards, dice, etc., if prac- 
ticed innocently, served as recreation and tended to fit man for the 
more arduous labors of business. But whether there is nothing 
contained in the statutes of England—for there is legislation ex- 
tant on the subject—which is binding here, requires a more minute 
inquiry. 

The English statutes on this subject are 12 Rich. 2c. 6; 17 Ed. 
4,c.3; 33H. 8,c.9; 2and3 Ph. & M., c. 9; 21 Ja. 1., c. 28; 16 
Car. 2, c. 7; 9 Anne, c. 6 and c. 14, and 2 Geo. 2, c. 28. The statute 
12. R. 2, c. 6 prohibited tennis or foot-ball, quoits, dice, casting of 
the stone kails, and other such importune games; but applied only 
to servants, laborers and artificers. This was repealed by 21 Ja. 1, 
c. 28. The statute 17 Edw., 4c. 3 made it a misdemeanor for any 
person to use the game of klosse, half-bowl, kyles, hand in hand 
or queck board, or to suffer another to play at either of these 
games in his house. But its effects were cut off by the legislation 
of Henry VIII.’s reign. The statute 33 Hen. 8., c. 9 enacted a new 
law concerning gaming and repealed ‘‘all other statutes made for 
the restraint of unlawful games.” 

The gaming law of Henry’s reign presents some striking peculi- 
arities : 1st, in respect to the persons who may incur the offence 
—namely, artificers, or craftsmen of any handicraft or occupation, 
husbandmen, apprentices, laborers, servants at husbandry, jour- 
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neymen, servants of artificers, mariners, fishermen, watermen, or 
any other serving men ; 2nd, in respect to the time at which and 
the circumstances under which the offence may be committed—at 
all times except Christmas, and on Christmas, if the prohibited 
games are played in the master’s houses or presence. Under this 
statute the prohibited games are tennis, dice, cards, bowls, clash, 
coyting and logating. The penalty is twenty shillings for each of- 
fence. The statute also contains a general provision, enacting that 
‘‘no manner of persons shall at any time play at any bowl or 
bowls in open places out of his garden or orchard, upon the 
pain for every time so offending to forfeit six shillings eight 
pence.”’ 

There seems something quite novel in the preceding statute, so 
much so that, even if no preamble had been prefixed to it, one 
would readily say that its causes are not to be traced to a convic- 
tion of impending danger to the body politic by reason of the 
practice of gaming. Happily the preamble furnishes the motives 
for the legislation. It seems that the business of bowyers, fetch- 
ers, stringers and arrow-head makers had become unprofitable be- 
cause of the people following gaming instead of archery; and par- 
liament sought to remedy the evil by providing a certain protec- 
tion—a protection based upon the same principles as that which 
stimulates our American industries by cutting off foreign competi- 
tion—but carried toits ultimate result by turning the natural bent 
of the people for recreation from one channel to another. To en- 
sure this protection the more fully, parliament directed ‘‘ that the 
people exercise themselves with long bows, and that every man 
have one bow and at least four arrows, and every boy over seven 
years one bow and at least two arrows.”’ 

The Statute 2and 3 P. and M., c. 9., recites the evils resulting 
from licensed gaming houses, and declares the licenses granted to 
keep such houses void. The statute concerns itself with bowling, 
tennis, dysyng, white and black making, and marrying and other 
unlawful games. The statute 10 Will. 3, c. 23, was an act for the 
suppression of lotteries; that of 9 Anne c., 6 concerns itself with 
duties, enumerating inter alia ‘‘ the granting of duties upon can- 
dles for 32 years to raise £150,000 by way of a lottery for the ser- 
vice of the year 1771.’ The legislators fearing that this public 
lottery might be interfered with by private speculation, enact the 
stringent enforcement of the act 10 Wm. 3, c. 23. The statute 2 
Geo. 2, c. 28 is amendatory of 23 Hen. 8, c. 29, remedying the de- 

‘fect in that act which gave no power to justices of the peace to take 
other security than the wrong doer’s recognizance and authorizing 
the justices to demand recognizances with sureties. 

The statute of 16 Car., 2c. 7, concerns itself with playing at or 
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with cards, dice, tables, tennis, bowls, kittles, shovel board, with 
cock-fighting, horseacres, dog-matches, foot races and other past- 
times and games, and with stakes, wagers, etc., but does not pre- 
vent these absolutely but only in so far as fraud, shift, cosenage, 
circumvention, deceit or unlawful devise or ill practice whatsoever 
shall enter into them, and extends these provisions to ‘‘any person 
or persons of any degree or quality whatsoever.’’ This statute 
further concerns itself with the playing of games for money, but 
enacts no prohibition if the play is for ready money ; otherwise it 
denies the remedies to recover the amount won, if more than £100 
be lost at one sitting, and imposes penalties upon him who should 
win said excessive amount. 

Finally, the statute 9 Anne, c. 14, provides in $1 that all prom- 
ises or securities given for money lost at gaming shall be void ; in 
§2 means for the recovery of money lost at gaming if the amount 
exceeds £10 at any time or sitting; in §5 criminal prosecution 
against those who win at one sitting £10 or more, by: reason of 
practising fraud in the games; in § 6 power to the justices to compel 
persons who have no occupation, but support themselves for the 
most part by gaming, to enter into recognizance with surety for 
good behavior, of which the playing or betting at one time or sit- 
ting for 20s. shall be deemed abreach and forfeiture ; in §8 for the 
punishment of quarrels which may arise out of games; and in §9 
grants the privilege of gaming or playing within any of her Maj- 
esty’s palaces of St. James or Whitehall during such time as her 
Majesty, her heirs or successors, shall be actually resident at either 
of the said two palaces, or in any other royal palace where her 
Majesty shall be actually resident during the time of such actual 
residence, so as such playing be for ready money only. 

The brief assertion in the opinion that gaming is not a common 
law offence, consequently sets at naught all these statutes which 
have been enumerated, and probably for the reason that in spirit 
they contravene the public opinion of this country. In this con- 
clusion the decision is supported by Bishop (Stat. Crimes § 851), who 
says that the English statutes are probably not common law with 
us and can not be relied on as the foundation of an indictment, and 
agrees with the learned judge in State v. Sanford, that our common 
law, as the English common law, does not recognize gaming as an 
offence. 

It may not be out of place, before we proceed to the second propo- 
sition set forth in the above decision, to inquire what gamingis. 
The inquiry is the more appropriate in that the 50th section of the 
Crimes Act, though it endeavors to avoid the use of the term, does 
not do so in fact. It speaks of ‘‘ playing at cards, dice or other 
games.’”’ The playing at a game may certainly be considered an 























BALBACH v. FRELINGHUYSEN, RECEIVER. 105 


expression tantamount to gaming. Unfortunately gaming is one 
of those indefinite conceptions which can not, certainly has not, 
been expressed in accurate phraseology. Bouvier defines it to be 
‘*a contract between two or more persons by which they agree to 
play by certain rules at cards, dice or other contrivance, and that 
one shall be the loser and the other the winner,”’ (Law Dict. Gaming. ) 
Bishop thinks it is ‘‘a contest of chance or of skill disconnected 
from the idea of useful production wherein the party in whose 
favor the result appears is termed the winner and the other party 
is termed the loser.’’ (Stat. Crimes § 857.) In Tennessee it has been 
defined to be ‘‘any contest or course of action, commenced and 
prosecuted in consequence of a bet or wager, and with a view to 
determine the bet or wager upon the event of such contest or course 
of action,’’ (Harrison v. The State, 4 Cold. 195, 198.) In South 
Carolina the general meaning of ‘game’ was said to be ‘‘ to play at 
any sport’’ but generally carries with it the idea of playing ‘‘at 
some game of chance for money.’’ These definitions may help in 
the construction of the term, but owing to its flexibility its true 
sense will have to be gathered from the relation to the other words 
in the statute. But the case under consideration presents no diffi- 
culty on this point—the indictment being for playing at dice—and 
it would be futile and might prove hazardous to speculate upon 
the meaning of ‘ game’ as used in our statute. L. H. 
[Zo be continued. | 





EDWARD BALBACH, ET AL v. FREDERICK FRELINGHUYSEN, RECEIVER, ETC. 
(U. S. Circuit Court. Opinion filed March 8, 1883.) 











Banks.—Title to Check Deposited—ZIn- 
solvency—Fraud—Set Off.—When a check 
is deposited in a bank for collection and the 
bank gives credit for it upon its books, the 
check does not become absolutely and under 
all circumstances the property of the bank. 
If the bank fails while the check is still in 
its hands and before it has been sent out for 
collection, it may be recalled by the de- 
positor. If in such a case a receiver is ap- 
pointed for the bank and the depositor de- 
mands the check of him, he ought to charge 
the account of the depositor with the amount 
and return the check to him. 

Knowledge of insolvency of a bank on 
the part of its officers is not sufficient to 
avoid a deposit for fraud unless the evidence 
clearly shows that the directors who repre- 


sent the corporation had also such knowl- 
edge. 

If on the failure of a bank, notes are held 
by the bank against a depositor, the amount 
of this deposit may be set off against the 
notes, 

But if the notes have been endorsed away 
the bank and have been discounted by an- 
other bank, the set-off cannot be made. 

Nor can it be made if the notes have been 
delivered to another bank as collateral se- 
curity for a debt, although the debt may be 
less than the sum of all the notes taken as 
collateral and there is a balance returned to 
the receiver after paying the debt. 

The depositor has no equitable claim upon 
this balance as against other creditors. 


The complainants were customers of the Mechanics’ National 
Bank of Newark. They were the owners of a check on a bank in 


New York, for $11,781.93, which they deposited with the Me- 
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chanics’ Bank on the last day that itsdoors were open. This check 
was immediately credited to the complainants’ account. The next 
day was Sunday and on that day the insolvency of the bank was 
announced by the cashier to the directors. On Monday the bank 
was not opened and a Government examiner took charge of the 
bank, and, finding this check still there, forwarded it to New York 
for collection. It was not paid, because payment had been stopped. 

The bill claims that the check having been left for collection on 
the last day that the doors of the bank were open and when the 
bank was utterly insolvent, and was known to be so by the cashier 
and some of the directors, and being still in the bank when its 
doors were closed on the next business day, ought to have been re- 
turned to the complainants, and prays that the check may be de- 
livered up by the receiver to be cancelled, and that the receiver 
may be restrained from bringing any suit upon the same. 

The bill also alleged, that at the time of the failure of the 
bank the complainants were indebted to it in the sum of $30,000, 
the amount of two promissory notes, discounted by the bank for 
them and the proceeds of which they had received, that both notes 
fell due after the failure of the bank and that if they were held by 
the bank at the time of the failure the complainants were entitled 
to setoff against the many indebtedness from the bank to them ; 
that the complainants were informed that the notes were not ac- 
tually in the bank at the time of the failure, but had been pledged 
as collateral security to the Mechanics’ Bank of New York, but that 
other commercial paper had been pledged at the same time, to an 
amount much larger than the debt, and that the other paper had 
been paid, and thereby the Mechanics’ Bank of Newark or its re- 
ceiver became entitled to these notes, and ought to have credited 
them to the complainants, and the bill prayed that an account 
might be taken of the indebtedness from the bank to the com- 
plainants and that this might be declared to have been a lawful 
setoff against the notes and that the complainants having paid 
the notes might be decreed to have a return of the difference. 

The defendant answered, and a stipulation was made as to the 
facts not admitted by the answer. The facts appear sufficiently 
from the opinion. 

Mr. Cortlandt Parker and Mr. R. Wayne Parker for the com- 
plainants. 

Mr. John R. Emery with whom was Mr. Edw. Q. Keasbey for 
the defendant. 

Nrxon, D. J.: The pleadings and stipulations present two ques- 
tions for consideration. 

1. Whether the complainants are entitled to have the check, 
which was deposited by them for collection on the 29th of October, 
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1881, and not forwarded until after the bank was closed, returned 
to them on account of the insolvency of the bank. 

2. Whether the receiver should allow to the complainants the 
balance due to them from the bank at the time of its failure, as an 
offset to their indebtedness upon the two promissory notes for $15, - 
000 each, and respectively dated July 19th and August 15th 1881. 

There is no difficulty about the facts of the case. All the ma- 
terial facts are admitted. The complainants were the regular cus- 
tomers of the bank, and were the owners of Hogue and Billings 
check upon the American Exchange National Bank, of New York, 
for $11,731.93, payable to their order, which they endorsed, gener- 
ally, and left with the Newark Bank for collection. It was the 
custom of the bank, at least in regard to these depositors, to credit 
their account with such foreign checks when left, and enter the 
amount at once upon their pass books. Such credits were made, 
in this case, on the 20th of October, when the check was deposited 
for collection. The bank was then indebted to the complainants 
in the sum of $7,090.70 on previous deposits, and the credit of the 
check in question increased its indebtedness to $18,872.73, for 
which sum the complainants were entitled to draw. The next day 
was Sunday, when the cashier revealed to the directors the insolv- 
ency of the bank. Its doors were closed on Monday. A Govern- 
ment Examiner took charge at once, and finding the check still in 
the hands of the bank, he forwarded it to New York for collection. 
It was not paid by the drawers, its payment in the meantime hav- 
ing been stopped. It has never yet been paid, although the makers 
are pecuniarily responsible. The complainants claim that they are 
entitled to the return of the check. 

1. Because, although it was endorsed generally, and the amount 
had been credited to the depositors upon their pass book and the 
books of the bank, the bank continuing to be the agent of the cus- 
tomers for its collection, and the check remaining in the meantime 
the property of the depositors. 

2. Because it was fraudulent on the part of the bank to receive 
the check for collection at a time when it was insolvent — the in- 
solvency being caused and known to the cashier, who had been en- 
trusted by the directors with the general management of the busi- 
ness of the association. 

With regard to the first claim there seems to be no well settled 
rule. I was under the impression on the argument that the weight 
of authority was in favor of the doctrine that wherever a banking 
association gives credit upon its books to a depositor for the 
amount of a check or negotiable paper deposited for collection, the 
title to the check or paper immediately passes to the bank, and it 
became the holder of the same for value. But Iam satisfied, upon re- 
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flection, that this is not true without qualification. When the de- 
posit was made and credited in order to make good an overdrawn 
account of the customer, or when the amount thus credited was im- 
mediately drawn against, the bank is undoubtedly to hold the 
check, at least until the overdraft of the account is made good from 
other sources, er the cash drawn on the strength of the credit has 
been returned. The first of these conditions existed in the case of 
Titus and Scudder v. The Mich. Nat. Bank (6 Vroom, 592), and 
the opinion of the Court of Errors of New Jersey must be con- 
strued in reference to that fact. The learned counsel of the de- 
fendant also relied upon the decision of the Chancellor in Terhune v. 
The Bergen Co. Bank, (7 Stewart, 367), in support of the doctrine. 
But the controlling fact in that case was that the check which was 
credited to the account of the depositor by the Bergen County 
Bank had been forwarded to the Chatham National Bank of New 
York for collection, and had been collected and the proceeds cred- 
ited to the Bergen Co. Bank before its failure. The claim there 
was that the depositor was entitled to preference in payment over 
other depositors. It was correctly held that the complainant was 
only a general creditor of the bank for the proceeds of the collec- 
tion, and must accept his dividend like other depositors. Such 
was declared to be the rule in Foly v. Hill, 2 H. L. C. 28, in which 
the relations of the banker and customer are very ably discussed and 
stated. The claim of the appellants was that the relation was that of 
trustee and cestui que trust ; but their Lordships held that it was 
rather that of debtor and creditor. W hen the customer deposits cash 
with the bank it ceases to be the money of the depositor’s, and be- 
comes immediately the property of the bank; but when he deposits a 
check for collection in the absence of any special contract, the prop- 
erty in the check remains in him,and the bank becomes his agent for 
its collection,and has no responsibility in reference to its payment, 
except that it assumes to neglect no duty in the matter of its collec- 
tion. When the collecting bank has notice of its payment, and is 
credited by its correspondent with the proceeds, it then becomes 
the debtor to the owner for the amount of the check. 

The case ex parte Richdale in re Palmer, L. R. 19 Ch. D. 409, was 
also cited by the counsel of the defendant in support of the rule 
that the moment the check was credited by the bank to the depos- 
itor, it became the property of the bank, and it was its holder for 
value. Itis true that the Master of the Rolls (Jessel) in reviewing 
the decision of Bacon, C. J., did state that doctrine as the law, but 
it was obiter dictum in the case, and the court expressly alleged 
that they preferred to base their decision on the ground that the 
transaction came within and was protected by the provisions of the 
94th section of the Bankruptcy Act of 1869. 
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In the present case the receiver’s counsel insist that the endorse- 
ment of the check to the bank, and its credit upon its books and 
upon the pass book of the complainants, are conclusive evidence of 
a special contract that the check should at once become the prop- 
erty of the bank for value. 

The reply is two-fold. (1.) That in all cases where credits are 
thus made banks claim and always exercise the right of charging 
checks returned to them for non-payment to the account of the de- 
positor, which could not be done if the check had become the 
property of the bank, and did not remain the property of the de- 
positor until collected. (2.) The practice which has grown up among 
banks to credit such deposits at once to the account of the deposi- 
tor, and to allow him to draw against them before the collection has 
been made, is reckoned by the ablest text writers a mere gratuitous 
privilege, which does not grow into a binding legal usage. Morse 
in his treatise on Banks and Banking in discussing this subject in 
his chapter on ‘‘ Collections,’ p. 427, says: ‘*‘ When thecustomer 
deposits in the bank commercial paper for collection, at the same 
time endorsing it over to the bank, the parties understanding that 
it is only intended by the endorsement to put the paper in such 
shape that the bank can collect upon it, the title in the paper does 
not thereby pass to the bank, nor does the bank owe the amount 
to the customer until such time as the collection is actually con- 
summated; neither is this strict right of the bank curtailed or al- 
tered simply because a practice has been allowed to prevail by 
which it has allowed the depositor to draw against deposits of pa- 
per for collection before the collection had been actually made. 
This is a mere gratuitous privilege allowed by the bank, which 
does not grow into a binding legal usage. Thus it is very common 
for depositors to deposit checks with their banks, and to draw 
against them on the same day checks of their own which may be 
presented for payment before the bank has had an opportunity to 
collect upon the deposited checks. In such cases banks are fre- 
quently wont to honor such checks of their customers upon the 
confidence that the deposited checks will be duly paid. But this 
habit of the banks is a pure favor, and if there be no distinct un- 
derstanding to change the natural effect of such dealing, its long 
continuance gives no real right whatsoever to the depositor to de- 
mand its continuance or its practice in any individual case wherein 
the bank may for any arbitrary reason see fit to withhold that favor; 
Scott v. Ocean Bank, 23 N. Y. 289. In England a decision given 
by Lord Ellenborough (9 East 21) went much farther even than this. 
Bills not yet due were sent toa country bank tocollect. According 
to the custom of country bankers these were actually entered in 
the banker’s own books to the depositor’s credit with the proper 
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discount, and he was thereafter entitled to draw against this credit 
before the actual collection. Upon the subsequent failure of the 
banker before the collection it was held that the title in the bills 
had not passsd to him, and that the depositor should recover them 
specifically or their amount if the bankrupt’s assignees had al- 
ready made the collection.”’ 

Nothing more than this is asked for by the complainants in the 
case under consideration. The accounts between the depositors 
and the bank were in no wise changed from the date of the deposit 
to the closing of the doors of the bank against further business. It 
is true the credit had been entered on the books of the bank, but it 
was not to make good an overdrawn account, and if it enabled the 
depositors to draw against the credit, they had not, in fact, done 
so. The check was still in the hands of the bank when it stopped. 
It was perhaps a gratuitous act for the bank examiner to send it 
forth for collection ; but, whether it was so or not, it was not hon- 
ored by the bank on which it was drawn and was returned unpaid 
to the receiver. ; 

The naked question is whether under such circumstances the 
right to recall the check remained with the depositors, or whether 
it had passed beyond their reach. 

I see no reason in principle which should not allow them to recall 
it. It was their property until collected. If the bank had contin- 
ed business and the check had been returned unpaid, it would 
have been charged up to their account and handed back to them. 
The receiver, in the new condition of affairs growing out of the in- 
solvency, represented the bank, and when the check came back to 
him ought to have charged the account of the depositors with the 
amount and returned it to them. 

This view of the case renders it necessary for me to consider 
whether the complainants were entitled to its return on account 
of fraud, which is alleged to have been committed by the officers of 
the bank in receiving the check for collection when the cashier, 
acting for the directors, was aware of the total insolvency of the as- 
sociation. 

It is proper, however, to observe that no knowledge by any of 
the officers of the bank of its insolvency is sufficient to avoid the 
transaction, unless the evidence clearly shows that the directors, 
who represent the corporation, also had such knowledge. 

I have much less difficulty with regard to the other questions 
raised by the pleadings and evidence, to wit, the right of the com- 
plainants to offset the amount of their credit on the books of the 
bank at the time of the failure against the two promissory notes for 
$15,000 each which the bank had received from them for discount 
in the month of July and August, preceding the failure. 
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It is unquestionably true that if the Newark Bank held these 
notes at the time of the failure and was entitled to receive the 
amounts due thereon when they matured, such offset might be 
made. But the evidence is clear that at that date the notes were 
not the property of the Newark Bank, but had been endorsed 
away for value. 

The facts are that the second of these notes, dated Aug. 19, 1881, 
was never discounted by the Newark Bank. It was sent to the 
Mech. National Bank of New York for discount, and the proceeds 
were duly credited to the makers on the books of the Newark 
Bank. When it fell due it was still the property of the New York 
Bank and was paid to it by the makers—the Newark Bank having 
no interest whatsoever in the note or its proceeds. 

The first note of July 19, 1881, stands in a different position, but 
not in one which allows the offset to be made as demanded. It was 
regularly discounted by and became the property of the Newark 
Bank on the 20th of July, 1881, and the proceeds placed to the 
makers’ credit on that day. Afterwards, in the month of October, 
the Newark Bank, having largely overdrawn its account with the 
Mechanics’ National Bark of New York, sent to the latter bank a 
batch of papers which had been before discounted in which was 
included said note of complainants’ amounting in the aggregate 
to $442,000 as collateral security for the payment of said indebted- 
ness. The amounts of these notes as they matured and were paid 
were credited on the account, for the payment of which they had 
been endorsed as collaterals. When the Newark bank failed there 
yet remained due upon said indebtedness upwards of a quarter of 
a million dollars, and the New York bank claimed, and I think, 
had the right to retain the endorsed notes (including the complain- 
ants’) not due or paid, and to apply the proceeds as they severally 
and in the order in which they became due to the payment of the 
remaining indebtedness. When the said first note of complainants 
matured it was collected, and the amount applied to the extin- 
guishment of the said debt. 

But when the notes were all collected the New York Bank had 
remaining in its hands about $7,000 over and above what was nec- 
essary to pay said account against the Newark Bank. It paid the 
surplus to the receiverand the complainants insist that they have 
at least an equitable lien thereon and that the receiver should offset 
the same by allowing said surplus to be paid on account of the last 
named note. 

This claim cannot be allowed. It was the duty of the New York 
Bank to apply the proceeds of the notes as they were severally 
paid to the extinguishment of the debt for which they were col- 
lateral, and when complainants’ note was paid and credited the re- 
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ceiver had no right to demand nor was the New York Bank bound 
torefund any part thereof until the overdrawn account was fully 
paid. Nor will the receiver be permitted, as against the other cred- 
itors of the insolvent Bank, to use any portion of this surplus to 
give a preference over them to the complainants. 





DAWES v. WHEELER, ET AL. 
(New Jersey Supreme Court, February Term, 1883,) 


On motion to set aside entry of a judgment made upon an ab- 
stract of a decree of the Court of Chancery. 

Argued before Justices Depue, Van Syckel and Reed, by 

F. B. Burnham for the motion. 

The opinion of the court was delivered by 

DepvuE, J.: Ona bill filed for the foreclosure of a mortgage a 
final decree for sale and foreclosure was taken and execution issu- 
ed thereon, by virtue of which a sale was made of the mortgaged 
premises. The property sold for less than the sum due on the de- 
cree. A statement of sale was made by the sheriff, showing the 
amount of the sale and the balance due on the decree. On this 
statement of the case, without any decree of the Chancellor for the 
deficiency, the complainant filed in the office of the clerk of this 
court an abstract of the original decree of foreclosure, in order to 
obtain for it the force and effect of a judgment of this court, under 
the provisions of the forty-sixth section of the Chancery act. Rev. 
113. 

The statute under which the proceeding was taken provides for 
making orders and deerees of the Court of Chancery in effect judg- 
ments of this court only in cases where the order or decree is such 
that a sum of money is ordered to be paid by one person to anoth- 
er ; and the order or decree is in substance and form in personam. 

A suit for the foreclosure of a mortgage and the sale of the mort- 
gaged premises is a proceeding in rem. As an incident to such 
a suit in the Court of Chancery the Chancellor is empowered by 
statute, on a bill properly framed, to make a decree for the pay- 
ment of the excess of the mortgage debt over the net proceeds of 
the sale by any of the parties to the foreclosure suit who may be 
liable either at law or in equity for the payment of the same. Rev. 
118 §76. But until such a decree be made by the Chancellor there 
is no order or decree for the payment of money such as is required 
by the statute under which the abstract in this case was filed. 
Bell v. Gilmore, 10 C. E. Green 104; Mutual Life v. Southard, id. 
337; Bank of Rochester v. Emerson, 10 Paige 359; 2 Jones on 
Mortg. §1709-1720. 

The jurisdiction of this court in the premises is founded on a 
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decree in personam for the payment of a definite sum, made in the 
Court of Chancery. The proceeding is wholly statutory, and if 
the conditions of the statute be not complied with, is coram non 
judice. Tasto v. Klopping, 14 Vroom 448. 

The entry of the judgment made by the clerk is vacated, with 
costs. 





HOWARD W. HAYES, ET ALS, v. OLIVER KING, ET ALS. 
[In Chancery of New Jersey, February Term, 1883.] 

1. Will —Heirs—Descent—Distribution. 2. Real property devised to heirs will be 
In the case of adevise of mixed property to divided in the manner provided by the stat- 
heirs by way of substitution, the real estate ute of descent. 
goes to the heirs and the personal property 3. By the statute of descent neices and 
to the next of kin. nephews take by representation fer stirpes. 

Bill for construction of will. On final hearing on bill. 

Mr. Howard W. Hayes for complainants. 

Mr. Henry V. Condict for defendants. 

THE CHANCELLOR: The bill is filed for a construction of the will 
of Mary A. T. Vail, late of Morristown. By the will the testatrix 
gave the residue of her estate both real and personal to her moth- 
er, Esther H. Tichenor, and provided that in case her mother 
should predecease her, it should go to her mother’s heirs-at-law. 
She owned both real and personal estate at her death. Mrs. Tich- 
enor did, in fact, die before the testatrix. Her heirs at her death 
were the testatrix, Nancy King, a sister of Mrs. King and the com- 
plainants, who are the three children of her deceased brother, 
David A. Hayes. After the death of Mrs. Tichenor and in the 
lifetime of the testatrix, Mrs. King died, leaving two children, 
Oliver-R. King and Caroline P. Hudson. ° 

The question submitted is, in what shares do the complainants 
and Oliver R. King and his sister take the residue? The lan- 
guage of the clause under consideration is, ‘‘all the rest and resi- 
due of my estate, both real and personal, of every kind, I give, 
devise and bequeath to my mother, Esther H. Tichenor, and in 
case of her death before my decease, then to her heirs-at-law.”’ 
The provision that the heirs of Mrs. Tichenor should, in case she 
should predecease the testatrix, take the residue, is merely sub- 
stitutionary denoting succession. Vane v. Henderson, 1 Joe and 
Walk. 388, note. The rule to be applied in this case is, that the 
term ‘‘heirs’’ is, reddendo singula singulis, to be construed in 
reference to the species of property which is the subject of dispo- 
sition. Scudder v. Vanarsdale, 2 Beas. 109; Akers v. Akers, 8 C. 
E. Gr. 20; Welsh v. Crater, 5 Stew. 177—affirmed on appeal, 6 C. 
E. Gr. 362 ; Wingfield v. Wingfield, 9 Ch. D. W. 668; Newton’s 
Trusts, L. R. 4 Eq. 171: Stevens’ Trusts, L. R., 15 Eq. 110; and they 
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are those who at the testatrix’s death stood in the relation, who 
are to be held entitled to the gift. Therefore, in this case, the 
three children of Mr. Hayes and the two of Mrs. King are the per- 
sons entitled, and they will take the personal estate per capita, 
(Wagner v. Sharp, 6 Stew. 520), and the real estate per stirpes, 
according to the statute of descents. The testatrix merely in- 
tended to give her property of both kinds to her mother, and in 
effect to provide that, if the latter should predecease her, there 
should be no lapse, but that there should be succession; that the 
property (both kinds) should go to those who would have been 
entitled to it by law if her mother had survived her and then im- 
mediately died intestate. There is no evidence that she intended 
that those who should be the heirs-at-law of her mother should 
take the property of both kinds in equal shares. She has content- 
ed herself with a bare provision for succession, leaving the rest 
to the law. 





NOTE UPON ABOVE CASE. 


This case decides three points previously undecided in this state: 


1. In case of a devise of mixed property to ‘‘heirs’’ by way of substitution, the real estate 
goes to the heirs and the personal to the next of kin under the statute of distribution. 

2. Real property devised to ‘‘heirs” will be divided in the manner established by the stat- 
ute of descent. 

3. By the statue of descent nieces and nephews take by representation, er stirpes. 

1. This rule seems to be a modern one, and is laid down for the 
first time in Wingfield v. Wingfield, L. R. 9 Ch. Div. 658. In 
Massachusetts, on a devise to his heirs in case of the beneficiary 
dying, it was apparently not questioned that the heirs took both 
real and persopal property. Lombard v. Boyden, 5 Allen 249. 

Had the devise in the principal case been ~~ to the ‘theirs of 
E. H. T.,”’ without any prior provision for E. H. T., the personal 
property as well as the real would have gone to the heirs. De 
Beauvoir v. DeBeauvoir, 3 H. of L. C. 524; Rogers v. Brickhouse, 
5 Jones’ Eq. (N. C.) 304; Burgen v. Pulton, 5 ibid 426; Hackney 
v. Griffin, 6 ibid 383. 

2. The earliest case in this country on this point is Campbell v. 
Wiggins, 1 Rice Eq. (S. C.) 10, which decides under similar facts 
that the heirs took asa class, per capita. This case was over- 
‘ruled in Templeton v. Walker, 5 Rich. Eq. 543, and the rule estab- 
lished that when the statute is resorted to to designate the benefi- 
ciaries, it also shows the proportions in which they are to take. 
The rule is the same in Massachusetts, Daggett v. Slack, 8 Met. 
450, and in New York, Myers v. Myers, 23 How. Prac. 412. There 
are dicta to the same effect in Scudder v. Vanarsdale, 2 Beas. 110, 
113, and Welch v. Crater, 5 Stew. 179, 180. 

When the words “‘ equally to be divided,”’ or ‘‘share and share 
alike,’’ or similar words are used, they have a controlling effect 
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and the division is made per capita. 
supra; Welch v. Crater, whi supra. 
In this state it is held that a legacy of personal property to 


Scudder v. Vanarsdale, wbi 


heirs, goes to the next of kin. Scudder v. Vanarsdale ; Welch v. 
Crater. This is contrary to the modern English rule, which is that 
where there is nothing in the context to explain the word ‘‘ heirs,”’ 
‘the original sense of the word is to prevail, and the person who is 
heir is to take as persona designata ; and that notwithstanding 
the character of the property bequeathed.” 

In re Newton’s Trusts, L. R. 4 Eq. 171, 172; Mounsey v. Bla- 
meir, 4 Russ. 384; Southgate v. Clinch, 4 Jur. (N. 8.) 428; 27 L. J. 
(Ch.) 651; Smith v. Butcher, L. R. 10 Ch. Div. 113. 

3. That this is the true construction of the second section of the 
statute of descents is assumed in Rodman v. Smith, Penn. 2, but is 
not expressly decided. The statute governing that case, passed 
May 24, 1780, Pat. 44, gives males two shares to the females’ one, 
but the provision for children of brothers and sisters is similar to 
that in the present statute, Rev. 297, §2. The wording of the sec- 
tion is, ‘‘and in case any such brother or sister * * * shall die 
before the person so seized and leave a lawful child or children,”’ 
the children shall take the parent’s share; the contingency of all 
the brothers and sisters dying not being expressly provided for. 
In 4 Kent 396, in discussing the New York statute, the provisions 
of which are the same as that of New Jersey, it is said that when 
nephews and nieces are the only heirs, they take per capita; the 
words ‘‘if any die’’ evidently being considered not to cover the 











case when all die. 


H. W. H. 


HUNT v. O'NEILL. 


(New Jersey Supreme Court, November ‘Term, 1882.) 


Ejectment—De/feasible titl—Practice— 
Declaration—Costs.—1. In ejectment, if the 
declaration be filed in season and a copy be 
served, the defendant must plead within 
thirty days after service, if the copy has en- 
dorsed upon it the notice required by section 
one hundred and five of the Practice Act, 
Rev. 327. 

2. The notice required to be endorsed on 
the copy of the declaration served under sec- 
tion 105 of the Practice Act need not contain 
the file mark of the declaration nor state the 
date of the service. 

3.:A plaintiff in ejectment having a de- 
feasible title is entitled to a general judg- 
ment if his title has not expired or been de- 
termined at the time of the trial. Section 
forty-three of the Ejectment Act, which au- 
thorizes a special judgment, applies only to 
cases in which the plaintiff's title has in fact 


expired pending the suit, Rev. 332. 

4. Section forty-four of the Ejectment Act 
which gives conclusive effect to a judgment 
in ejectment, relates only to the right of 
possession and the title as they existed at the 
termination of the suit. A judgment in 
ejectment will not conclude the defeated 
party as to a title or right of possession sub 
sequently accruing. 

5. A plaintiff in ejectment is entitled to 
have his costs awarded to him in the eject- 
ment suit on a judgment by default only 
when it appears by the affidavit of service of 
the summons that the defendant was at the 
time of the service in actual possession of the 
premises claimed or some part thereof. If it 
does not so appear the plaintiff must secure 
his costs in the ejectment suit, in an action 
for mesne profits. 
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On motion to set aside judgment by default. 

Mr. 8S. B. Ransom for the motion. 

Mr. C. H. Voorhis contra. 

Argued before Justices Depue, Van Syckel and Reed. 

DepvE, J.: This application was made upon several grounds. 
1st. The judgment was entered in pursuance of section 105 of the 
Practice Act, Rev. 865, in default of a plea within thirty days after 
service of a copy of the plaintiff's declaration. By section 9 of the 
Ejectment Act it is enacted that in the action of ejectment the plead- 
ings shall be filed within the time limited for filing the same in 
personal actions, and that the practice and proceedings shall in all 
respects be in conformity with the practice in personal actions so 
far as the same may be applicable unless otherwise specially pro- 
vided ; Rev. 327. Section 105 of the Practice Act applies to actions 
of ejectment, and if a copy of the plaintiff's declaration be served 
the defendant must plead within thirty days after such service. 

The affidavit on file shows that the plaintiffs declaration was. 
served on the 18th of March, and judgment was not entered until 
thirty days after service. It is contended that the service was 
irregular, for the reason that the copy served contained no file 
mark and did not have endorsed on it the date of service. It is 
sufficient to say that the Practice Act requires the copy served to 
have an endorsement on it of a notice that unless the defendant 
shall appear and file a plea or demurrer within thirty days after 
the date of service, judgment will be entered against him ; but does 
not require that the date of the filing of the declaration or of the 
service of the copy should appear in the notice. The endorsement 
on the copy sefved complied with the statute. 

Second, The plaintiff's title is a defeasible title,subject to be de- 
feated by redemption. A general judgment was entered in his 
favor. The defendant insists that a special judgment should have 
been entered. By the statute provision is made for a special judg- 
ment only where the plaintiff's title has expired pending the suit. 
Rev. 332, §43. The ground upon which the contention of a spe- 
cial judgment was made by the defendant was that this judgment 
would conclude him as to the title in case he should redeem in the 
future. The section of the act (Rev. 332, §44) which makes a judg- 
ment in ejectment conclusive relates only to the right of possession 
and the title to the premises as they existed at the termination of 
the suit. A judgment in ejectment will not conclude the defeated 
party as toa title or right of possession subsequently accruing. 
If the defendant shall exercise his power of redemption he will 
thereby acquire a new title and may recover in ejectment in virtue 
of that new title, without regard to the judgment in the present 
suit. Hob. Land & Imp. Co. v. Mayor of Hoboken, 7 Vroom 545; 
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Brunt v. Sternburgh, 4 Cow. 559; Barrow v. Kindred, 4 Wall. 399; 
Merryman v. Bowne, 9 id. 592; Sedg. & Wait on Trial of Titles, 
$541. 
Third, The judgment is entered with costs. A plaintiff is en- 
titled to have his costs awarded to him in an ejectment suit on a 
judgment by default where it appears by the affidavit of service of 
the summons that the defendant was in actual possession of the 
premises claimed or some part thereof at the time of such service. 
If it does not so appear the plaintiff must recover his costs in the 
ejectment suit or in an action for mesne profits. Rev. 333, $50; 
Stewart v. C. & A. R. R. Co., 4 Vroom, 115-117. The affidavit in 
this respect is defective. 

The judgment as to costs is irregular, and to that extent should 
be set aside with costs. 





JOEL PARKER, RECEIVER, ETC., v. MARY E. JENKS, ET ALS. 


(In Chancery of New Jersey, October Term, 1882.) 


Deficiency on a Foreclosure.— Decree the authority or knowledge of the grantee, 
tor deficiency denied when it appearedfrom and that it was not, in fact, agreed that he 
the evidence that the assumption of the should assume it. 
mortgage in the deed was inserted without 


Bill to foreclose. On final hearing on pleading and proofs. 

Mr. F. W. Stevens for complainant. 

Mr. G. T. Parrot for defendant Day. 

THE CHANCELLOR: This suit is brought to foreclose a mortgage 
of $1,200, given by James M. Woodruff and wife to the New Jersey 
Mutual Life Insurance Company upon land in Newark, which 
mortgage is now held by the receiver of that company. The ques- 
tion submitted is whether the defendant, Daniel W. Day, who is 
now the owner of the mortgaged premises, is liable for deficiency. 
The property was conveyed to him with a tract of land at Summit, 
in Union county, by Woodruff in 1875. In the deed the latter is 
declared to be subject to three mortgages,—one for $1,200 to Jona- 
than Edgar, one for $2,000 to John Hatfield, and one for $12,000 to 
The First National Bank of Morristown, and the former to the 
mortgage in suit. By the deed the grantor expressly assumed the 
payment of all the mortgages. By his answer he alleges that he 
never agreed to assume the complainant’s mortgage, and that the 
assumption in the deed is, so far as that mortgage is concerned, 
erroneous and contrary to the agreement between him and Wood- 
ruff, his grantor. It appears by the testimony of Day that he did 
not in the bargain for the premises assume to pay any mortgage 
except that of the bank, and that the consideration of the convey- 
ance was his agreement to pay that mortgage and torelease W ood- 
ruff from his indebtedness to him. The bank’s mortgage and that 
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indebtedness amounted together to about $17,000, the amount 
mentioned in the deed as the consideration. He swears that hedid 
not agree to assume the complainant’s mortgage nor any other 
mortgage on the property except the bank’s mortgage; that the 
deed was drawn for Woodruff by Woodruff’s attorney and was re- 
corded before it came to his, Day’s, hands; that he did not read 
the deed before it was recorded, and (he says substantially), that 
he never read it or knew that it contained an assumption on his 
part to pay the complainant’s mortgage until after the commence- 
ment of this suit. He is corroborated by Woodruff, who testifies 
that it was no part of the bargain or agreement that Day should 
assume the payment of the complainant’s mortgage. On this evi- 
dence the covenant of assumption would be rectified in a suit for 
the purpose, and it wonld be inequitable to enforce it against him 
in favor of the complainant. A decree for deficiency will be 
denied. 





IN THE MATTER OF THE PETITION OF THE COLLECTOR OF UPPER FREEHOLD 
TOWNSHIP IN MONMOUTH COUNTY, FOR THE PAYMENT OF 
TAXES ASSESSED TO JOHN S. COX. 


(In Chancery of New Jersey, October Term, 1882.) 





Taxes on Mortgages held by the Chancellor 
or the State. — When a deduction of the 
mortgage debt has been claimed by the own- 
er of the land, the tax is assessable upon the 
interest or income of the person for whom 
the mortgageis held. By the act of March 17, 


1882, P. L. 1882, p. 118, the legislature has 
validated taxes levied under the act of 1879, 
(P. L. 1879, p. 54), and the tax may be:col- 
lected from the beneficial owner of the life 
interest whether it be regarded as an annuity 
or not. 








Mr. C. Robbins for petitioner. 

Mr. James Buchanan for John 8. Cox. 

THE CHANCELLOR: This is an application by the collector of 
taxes of Upper Freehold township in Monmouth county, to this 
Court, under the seventh section of thesupplement of March 17th, 
1882, (P. L. 1882, p. 118) to the act concerning taxes, to make or- 
der for the payment of certain taxes assessed in 1880 and 1881, in 
that township, against John 8. Cox, upon the principal ($5,046) of 
a mortgage given to the state. The mortgage was given under the 
twenty-seventh section of the Partition Act, Rev. p. 802. John 8. 
Cox was the owner of a life estate in the property whereof parti- 
tion was sought, and on sale of the property a mortgage was taken 
in the name of the state to secure the payment of the bond of the pur- 
chaser. The bond and mortgage were taken in 1862. The condi- 
tion of the former is to pay to John 8. Cox, or his assigns, the in- 
terest, at the rate of six per cent. per annum, on the sum of $5,046, 
half yearly during his natural life, and at, or immediately after his 
death, to pay the principal sum and all subsequently accrued in- 
terest thereon, to such person or persons as may be entitled to have 
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and receive them, under the last will of John W. Cox, deceased. 
John 8S. Cox insists that the assessments in question are illegal. 
They were made under the act of 1879 respecting taxes, (P. L. 
1879, p. 54) which provides that the taxes assessed on all entailed 
property, or property held in trust, or for life, shall be paid out of 
the income from such property, or by the person or persons having 
the present beneficial interest therein, but Cox insists that that act 
does not extend to the fund in question and is not applicable there- 
to. Before the passage of that act, the money secured by the 
mortgage which is to the State, was not taxable. Trustees, etc., v. 
Trenton, 3 Stew. 667. It is insisted, however, on the part of the 
petitioner, that the supplement of 1882 (P. L. 1882, p. 120) to the 
act concerning taxes, validated the assessments. By the first sec- 
tion of that act it is provided, that it shall be lawful for the assess- 
or or commissioners of appeal in cases of taxation, to deduct from 
the valuation of the taxable property for which any person shall 
be assessed, any debt or debts, due and owing from such persons, 
upon any mortgage made to the Chancellor in his official capacity, 
or to the state of New Jersey, for the investment of money in the 
Court of Chancery, upon claim of such deduction being made ac- 
cording to law. By the third section it is provided, that the assess- 
ment shall be made to the person or persons having the beneficial 
interest in such mortgage or mortgages, or who may be entitled to 
have the income or interest thereof, at the time of such assessment 
whether such person or persons reside in this state or not. The 
sixth section is as follows: ($6) ‘‘In case any taxes assessed since 
the fourth day of July, 1879, upon any of the said mortgages, . 
(mortgages made to the Chancellor in his official capacity, or to the 
state, for the investment of money in the Court of Chancery), or 
the debt secured thereby, to the person or persons, for whom the 
same was or were, at the time of the assessment, held in trust by the 
Chancellor in his official capacity, or the state, for the investment 
of money in the Court of Chancery, or who then had, or were en- 
titled to have the beneficial interest or income from the same, shall 
be and remain unpaid, it shall be the duty of the person or per- 
sons who claimed deduction from the same, to pay such taxes to 
the collector of the township or city wherein the said deduction 
was made, and in case of the failure of such person or persons to 
pay the said taxes, within ten days after demand, collection of the 
same may be enforced, the same as if they had originally been as- 
sessed upon his or their property; and the payment of such taxes 
shall operate as a payment, so far as the same will extend, on any 
interest or income due or to grow due on the mortgage debt.’’ The 
next section (§7) provides, that upon petition of the collector for 
the time being, of any township or city, to which any of those 
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taxes assessed, as mentioned in the act then were, or thereafter 
might be due and unpaid, it shall be lawful for the Chancellor to 
make such order, and take such means for the payment thereof, 
out of the income or interest of the mortgage, or debt secured 
thereby, on which the tax is assessed, as to him shall seem proper, 


and to enforce such order as in other cases. If the legislature had 
the power to validate the taxes imposed under the act of 1879, as 
I think it had, (Cooley on Taxation, 226), then these taxes must be 
regarded as having been lawfully assessed. Nor will the objection 
that it has been repeatedly held (State, Richey pros. v. Shurts, 12 
Vr. 280; State, Richey pros. v. Shute, 14 Vr. 414), that such an 
interest as that of John 8S. Cox, under the mortgage, is, in fact an 
annuity, and that the person entitled to it cannot be taxed for the 
fund, out of which it arises, avail to overthrow or reduce the as- 
sessment, for the act of 1882 declares, that assessments shall be 
made against the person having the beneficial interest in such 
mortgages, or who may be entitled to have the income or interest 
thereof, and that the owner of the property, to whom the deduc- 
tion is allowed, may, in case of failure of such person to pay the 
tax, pay it himself, and the payment shall operate as a payment 
on account of the interest on the mortgage. In view of this legis- 
lation, it is of no importance whether the interest of the person 
entitled to the interest of the mortgage be regarded as an annuity 
or not, for whether it be annuity or interest, the legislature de- 
clares that the tax on the mortgage shall be assessed upon and 
paid by him. And if it had the constitutional power to make this 
enactment, as it undoubtedly had, the act governs the subject. and 
fixes the tax on the life tenant. 


MARSHALL IEWELL v. THE INHABITANTS OF WEST ORANGE, IN THE COUNTY OF 
ESSEX, ET ALS. 


(In Chancery of New Jersey, October Term, 1882.) 














Taxes— Mortgage —Demurrer—Parties.—- 

1. Persons for whom the complainant al- 
leges he holds the land in suit as trustee and 
against whom he claims no adverse interest 
but rather a common interest, should be 
made complainants and not defendants. 

2. This court has no jurisdiction to try 


Bill for relief. On demurrer. 


the validity of taxes and assessments. 

3. If the assessments are valid the pur- 
chaser of the land under a mortgage cannot 
require the town to redeem. 

4. Demurrer sustained to a bill disputing 
the validity of the assessments and praying a 
redemption on strict foreclosure. 


Mr. J. W. Taylor for demurrants. 
Messrs. J. W.&J. K. Field for complainant. 


THE CHANCELLOR: This suit is brought by Marshall Jewell as 
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owner of certain land in the township of West Orange, in the 
county of Essex, for strict foreclosure. He was the purchaser of 
those premises at master’s sale, under an execution issued out of 
this court, in a suit brought in 1878, by Daniel F. Appleton, for 
foreclosure and sale thereof. That suit was brought upon a mort- 
gage given in 1867. Other subsequent mortgage incumbrancers 
were made parties, but the township, which held certain claims 
for taxes against the property, was not. Those claims were for 
taxes assessed in 1873 and 1874, and for which the property was 
sold in 1877 to the township, which holds certificates of sale for it, 
but no declaration of sale. The bill alleges that the taxes were il- 
legally assessed, and that the sales therefor are illegal and void. It 
prays that it may be decreed that the assessments, with all the 
proceedings of the township to enforce or collect them, are utterly 
null and void, and that the assessments, and the certificate of sale, 
are no lien or incumbrance on the property; and also that the 
township has no claim or title of any kind on the property, by 
reason of the assessments, or any of them ; and that it may be de- 
creed that the township redeem, by paying the complainant the 
amount due for principal and interest on three mortgages (the first 
of which was given ip 1867, as before mentioned, and the other two 
in 1871), foreclosed with the costs of the Appleton foreclosure suit. 
The township demurs on two grounds, want of parties, and want 
of equity. 

As to the first mentioned ground. The complainant states in 
the bill that he bought the property as trustee for his business 
firm, consisting of himself and Pliny and Charles A. Jewell, and 
he also says in the bill that the last mentioned two persons may 
claim to have some right, title and interest in the property, but he 
does not deny the claim. He makes them defendants to the bill, 
though he does not claim adversely to them in any way, but files 
the bill in their interest as well as hisown. He should have made 
them complainants with him, instead of defendants. 

As to the other ground, want of equity. The bill is filed in a 
double aspect ; in the first place, to try the validity of the assess- 
ments and sales, with a view to clearing the complainant’s title 
therefrom, and, failing that, in the next place, to compel the town- 
ship to redeem. The bill alleges that the assessments are invalid 
and the sales null and void, not only for irregularity but also be- 
cause when the sales were made the lien of the taxes had expired, 
and also because the land was sold to pay taxes which consisted of 
assessments on personal property as well as taxes assessed on the 
land sold, which taxes were blended together. It is settled law 
that this court has no jurisdiction to try the validity of the assess- 
ments or of the certificates of sale. Lewis v. City of Elizabeth, 10 
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C. E. Gr.; Dusenberry v. Newark, id. 295; Jersey City v. Lem- 
beck, 4 Stew. 255; Cleveland v. Road Board, id. 474; Smith v. 
Newark, 5 Stew. 1; S. C. on appeal, 6 id. 542. If the assessments 
and sales are valid, the complainant cannot call upon the township 
to redeem ; for its title is paramount to that of the mortgages un- 
der which he claims. The provisions of the act under which the 
assessments in question were made (P. L. 1871, 367), in reference 
to the assessment of taxes, the lien of the taxes and sales for non- 
payment thereof, are similar to those of the charter of the city of 
Trenton, under which it was adjudged that the lien of the taxes 
was paramount to that of a mortgage made before the assessment. 
Trustees, etc., v. Trenton, 3 Stew. 667. 
The demurrer will be allowed. 


THE STATE, AARON DAWES, PROS., v. THE MAYOR, ETC., OF HIGHTSTOWN. 
(New Jersey Supreme Court, February Term, 1883.) 


Encroachment upon Street—Ordinance. 


Mr. G. 8. Applegate for the prosecutor. 

Mr. R. M. J. Smith for the defendant. 

ReEeEpD, J.: Held, That an ordinance passed by the common council 
of Hightstown, without notice to the prosecutor, directing the com- 
mittee to remove certain objects (upon lands which had been occu- 
pied by the prosecutor for 25 years), because they were encroach- 
ments upon a street, was void. 


EVERNHAM ». HULET. 
(New Jersey Supreme Court, February Term, 1883.) 
Statute— 7itle—Constitution—Appeal to District Courts. 


Mr. A. S. Applegate for plaintiff. 

Mr. J. T. Temple, contra. 

Opinion by DrEpugE, J. was to the effect.that : 

The title of an act of the Legislature may be resorted to not to 
supply defects or omissions in the enacting part, but as an aid in 
construction to ascertain the legislative intent where the meaning 
is uncertain by reason of the use of general language of indefinite 
signification or words of doubtful import, especially when as in 
this state the Legislature is required by the Constitution to frame 
a title for the act and to express in the title the object of the act. 

The act of March 17, 1882, (P. L. 1882, p. 137), providing for an 
appeal from justices of the peace to the district courts alone in 
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cities where such courts exist, applies to suits in the courts for the 
trial of small causes. 

An act unconstitutional in one point may be valid in other re- 
spects. An act complete in itself, which in effect, but only inci- 
dentally, amends a previous statute, is not unconstitutional be- 


* cause the previous statute is only referred to by its title and not 


inserted at length. Such an act does not come within the mischief 
intended to be remedied by the amendment to,the Constitution. 
The act of March 17, 1882, is not open to this objection. 

The decision of the Common Pleas dismissing the appeal for 
want of jurisdiction was right. The judgment must therefore be 
affirmed, without regard to the merits. 





THE STATE, WILLIAM A. RIGHTER, v. THE MAYOR, ETC., OF NEWARK. 
(New Jersey Supreme Court, February Term, 1883.) 
Assessments—Mew Assessment—Peculiar Benefits. 


Mr. A. Q. Keasbey for the prosecutor. 

Mr. Young for defendants. 

ReeEpD, J.: Held, 1. That where an assessment was set aside be- 
cause the provision in the charter of the city of Newark for mak- 
ing assessments was unconstitutional, a new assessment can be 
made. 

2. An assessment for paving imposed upon the city more than one- 
half of the cost, as the amount above the peculiar benefits to prop- 
erty. Held, That no property owner assessed could complain of 
inequality in the assessment or that some persons were improperly 
omitted, unless he showed either that he was assessed more than 
the peculiar benefits to his property or that a proper assessment 
would place upon property all the cost of the improvement and 
shift a portion of his assessment to other property. 





THE STATE v. ALFRED GREEN, ET ALS. 


(Passaic Quarter Sessions, Decided March, 1883.) 
(Reported by James F. Stewart, Esq.) 
Crimes.— Robsery—Canal Boat.—A canal the Captain is not a building within the 
boat frozen fast and used as a dwelling by meaning of §§ 94 and 95 of the Crimes Act. 


This was an indictment charging the defendants with breaking 
and entering a certain building, to wit, a ‘‘canal boat.’’ The proofs 
of the state showed that the canal boat was grounded and securely 
frozen in the Morris Canal, within the limits of the county of Pas- 
saic; that the captain of the boat made the cabin his home; that 
it contained all the appliances of living; that he slept, prepared 
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his meals and ate there; that the entrance to the cabin was protec- 
ted by a door, which was fastened by a bolt; and that the defend- 
ants entered the cabin, by night, by forcing the door. 









Drxon, J.: Held, That a ‘‘canal boat’ is not a ‘‘ building” 


within the meaning of sections 94 and 95 of the ‘‘Crimes Act.” 
Thatin a criminal statute where a specific class of subjects are re- 
cited, followed by a generalized class, the generalized class must 
not be construed to include other than subjects akin to those spe- 
cifically mentioned, and that the words ‘‘other building”’ in the 
above cited sections donot coveracanalboat. The defendants were 


discharged. 


VARIOUS TOPICS. 


A LAWYER’S CHARACTER. 





A memorial of the late Edgar S. Van 
Winkle, of the New York Bar, prepared by 
his friend, Mr. Benjamin D. Silliman, and 
adopted by the Bar Association of the city 
of New York, has now been published. 

Mr. Van Winkle was educated in New 
Jersey at the ‘‘ Nassau Hall Academy,” and 
began the study of the law with the elder 
John P. Jackson, in Newark. He was ad- 
mitted to the Bar of New York in 1831, and 
died in New York, December g, 1882, in the 
seventy-third year of his age. 

Mr. Silliman’s description of his charac- 
ter as a lawyer presents a model which is 
worth studying. After speaking of his close 
attention to his studies and his duties which 
were rewarded by a large clientage and full 
practice, he says: 

‘Endowed by nature with rare power of 
concentrated and continuous thought, and 
with a sedate but active mind, and strong 
good sense, he gave to every case in which 
he was engaged patient and thorough in- 
vestigation and thought, and his cool, clear 
conclusions and judgment had as nearly the 
certainty of mathematics as pertains to the 
solution of questions of law. Such was the 


character of his mind that, in every case sub- 
mitted to him, he sought for the intrinsic 
right rather than to discover, whether, be- 
cause of some particular decision, his client’s 
case could possibly, right or wrong, be sus- 
tained. If it were not clearly tenable he ad- 
vised, and in most cases secured reasonable 
and proper adjustments and settlements. 
Had it not been, as it was absolutely with 
him, a matter of principle to take this course, 
it would have been wise as a matter of policy, 
for where he did proceed with litigation 
there was almost a presumption that the right 
was on the side he advocated, and courts and 
juries would feel that it had the sanction of 
his judgment and convictions. In cases thus 
considered, prosecuted, or defended, he was 
(as an examination of the numerous cases in 
the reports argued by him, as counsel, will 
show,) very generally successful. As an 
illustration of this we mention that he pre- 
vailed in nine of the last eleven cases which 
he argued in the Court of Appeals. Such 
facts led business men to seek his guidance, 
for such men seek successful lawyers. In 
every case he tried or argued he was always 
thoroughly prepared alike on the facts and 
on the law, and as to the calibre and tactics 
of the opponent he was to encounter. While 

















he was cautious and deliberate, he was prompt 
and energetic. As he was never unprepared, 
he was never taken by surprise, save by those 
surprises of unanticipated testimony which 
sometimes occur on a trial, and even by them 
he was rarely baffled, because the thorough 
study which he had given to his case general- 
ly enabled him to scale or turn the unex- 
pected entrenchment of his adversary. 


WORK OF THE LEGISLATURE, 





The Legislature adjourned on March 23d. 
The first important work of the session was 
the re-election of Mr. McPherson to the U. 
S. Senate. Then came a struggle for the 
office of State Comptroller, which resulted 
in the retention of Mr. Anderson. 

The most important negative work of the 
session was the refusal to recommend an 
amendment of the Constitution forbidding 
the manufacture and sale of liquors, the fail- 
ure to revise the system of railroad taxation, 
the omission of the usual State tax, the 
refusal to provide new charters for Newark 
and Jersey City, the defeat of the bill au- 
thorizing a verdict of a majority of the jury 
in civil cases, and of the bill to prevent po- 
litical assessments and provide for civil 
service examinations. 

Among the important bills passed were the 
tollowing : The Child Labor bill; the act 
Classifying the Counties for purposes of 
Legislation; the Prison Stamp bill; the 
Printing Contract bill; the act for the better 
collection of Railroad Taxes by Munici- 
palities; the act authorizing the formation of 
Societies for the Prevention of Cruelty to 
Children; the act regulating investments of 
the Sinking and School Funds; the act for 
the regulation and measurements of Land; 
the Poll Tax Reduction act; the bill modify- 
ing the act concerning Punishments for the 
Adulteration of Milk; the Newark Sinking 
Fund Transfer act; the bill permitting In- 
surance against Destruction by Lightning 
and Tempest; the bill providing for the use 
of Glass Ballot Boxes; the act enabling man- 
slaughter cases to be tried in Quarter Ses- 
sions; the act authorizing the establishment 
of City Hospitals; the act accepting the pro- 
ceeds of the sale of the Stevens’ battery; the 
act to modify the Hackensack law for the 
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Arrest of Criminals; the Bribery bill; the 
Plank Road Condemnation bill. 


A REMINISCENCE, 





The late death of Judge Elmer recalls an 
amusing incident in the lives of two of our’ 
New Jersey lawyers. One of these now 
holds a prominent judicial position in the U. 
S. Courts, and the other worthily represents 
the Government as its advisory officer in one 
of the states. The event happened some 
years ago, when both gentlemen were 
younger than they now are, and while Judge 
Elmer was an associate Justice of the Su- 
preme Court of this state. The two lawyers 
were in the habit of attending the county 
courts, where there were few, if any, resident 
attorneys. Their known legal ability secur- 
ed for them opportunities for testing their 
accumen against each other, as they were 
generally secured by the opposing parties in 
such trials as came before the court. 

On the first day of term, at its close, one 
of them was approached by a litigant and 
his services secured by a fee, for the trial of 
a cause coming on the next day. The new 
client was an entire stranger, and, simply 
taking the names of the parties to the cause, 
the counsel prepared himself for the contest. 
As he had been informed by his client, he 
found his friend, who had been engaged by 
the other litigant, ready to meet him when 
the case was called. The cause was tried, 
and, of course, tried well, by both attorneys. 
After the Judge had decided the case, one 
of the clients turned to his counsel and said : 
‘* Well, I’ve beaten the scamp, but if I had 
not known that I had paid you as my lawyer 
I should have supposed you were trying the 
cause for the other fellow.” Hastily inquir- 
ing his client’s name, the counsel passed 
over to his opponent and. compared notes, 
and, to their mutual amazement and amuse- 
ment, they ascertained that they had each 
been trying the wrong side of the cause! 
The best of the joke was, however, to come 
They paid a visit in the evening to the Judge, 
who told them that he had been reviewing 
his decision in the cause, had come to the 
conclusion that he was wrong, and that in 
the morning he would reverse himself, which 
he accordingly did. 

Whether the clients learned the error of 
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their counsel is not within the knowledge of 
your correspondent. Ww. 


PRONUNCIATION. 


The following guide to pronunciation of 
reporters’ names is taken from Soule & Bug- 
bee's Legal Bibliography: Alderson, Aul 
der-son; Aleyn. Al’len; Anstruther, An’- 
struth-er; Barnardiston, Bar - nar-dis’ton; 
Beatty, Beet-ty; Beavan, Bev’an; Bellews, 
Bel-lew’; Bevan, Bev’an; Bosanquet, Bo- 
san’kay; Brougham, Broom; Caldecott, Call’ 
de-cot; Carpmael, Carp’male; Carthew, Car’- 
thew; Cockburn, Co’burn; Colles, Col’les; 
Comberbach, Com’ber-bach; Comyns, Cum’- 
ins; Craig, Crayg; Curteis, Curtis; Deacon, 
Dee’con; De Gex, De Zhay; Espinasse, 
Es’pi-nass; Finlason, Fin’la-son; Finnelly, 
Fin’nel-ly; Fortescue, For’tes-cu; Giffard,* 
Jif'fard; Gifford,* Gifford (G hard); Har- 
dres, Har’dress; Jameson, Ja’mie-son; Keble, 
Kee’bl; Kelyng(J.), Kel’ing; Kelynge (W.), 
Kel’inge (g soft); Latouche, Lah-toosh; 
Leigh, Lee: Lewin, Lu’in; Ley, Lay; Lut- 
wyche, Lut’wich; Maclaen, Mac-lane; Mac- 
naghton, Mac-new’ten; Macnamara, Mac- 
na-mar’ra; Macrory, Mac-ror’y; Malkin, 
Maul’kin; M’Cleland, Mac-clell’and; Mylne, 
Miln; Napier, Nay-peer’; Nevile, Neville, 
Nev’il; Payton, Pay’ton; Pollexfen, Pol’lex- 
fen; Romelly, Rom’il-ly; Saunders, Sahn’- 
ders; Sausse, Sawss; Savile, Sav’il; Schoales, 
Sholes; Siderfin, Sid’er-fin; Simons, Si’mons, 
Swabey, Sway’by; Talbot, Taul’bot; Taun- 
ton, Tahn’ton; Tothill, Tot’hill; Tyrwhitt, 
Tir’rit; Willes, Wil’less. 


A LAKE IN CHANCERY. 





The lake of Geneva has got into the law 
courts; it has been there for five years, and 
apparently is likely to stay there as long as if 
it had got into Chancery in England. The 
lake is subject to sudden floods which, in 
the summer, after a severe winter, cause 
great destruction on the lands of riparian 
owners. The ownerson the upper part of 
the lake assert that it is owing to the obstruc- 
tions to the outflow of the Rhone at Geneva. 
The Genevese assert that it is caused by the 
straightening of the Upper Rhone and drain- 
age of the lands there. The Canton de Vaud 
is suing the Canton Geneva before the Fed- 
eral Court on the ground that early in the 
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last century the Canton of Geneva promised 
the Canton de Berne to abate an obstruction 
and have not done it. 


LAW LIBRARY OF THE ESSEX CO. 
BAR ASSOCIATION, 

More than a hundred new volumes were 
added to this library in February. The latest 
volume of every set of reports is now on the 
shelves and there is a digest for almost every 
set. It is now an excellent working library 
and contains many sets of reports that are to 
be found nowhere else in Newark. 


BOOK NOTICES. 





LAWYERS’ REFERENCE MANUAL oF LAW 
Books AND CITATIONS, by Charles C. 
Soule. Boston: Soule & Bugbee, 1883. 


This work comprehends : 

I. Alist of American Reports, Digests 
and Statutes, with brief notes in regard to 
editions and peculiarities. 

II. Lists of the English, Irish, Scotch and 
British Colonial Reports, with notes. 

III. An Index of Authors, Reporters and 
Editors, including a list of elementary works 
and the principal law journals. 

IV. An Index of subjects, covering the 
elementary works and periodicals in Part III. 

V. An Index of Abbreviations, correct 
and incorrect, common and uncommon. 

The first two parts are by no means mere 
lists of the reports but rather form a concise 
bibliography of all the reports, Amerivan and 
English. Every list gives the periods covered 
by the reports, and accompanied by notes, 
giving information as to the editions, the 
labels, the collateral series, the annotations, 
and many peculiarities and interesting facts. 
The notes upon the English reports are 
exceedingly valuable and interesting. The 
purpose has been to gather from various 
sources such items as would be most useful 
to lawyers in identifying, comparing and 
determining the value of reports and 
editions, and this has been done with careful 
discrimination and great thoroughness. The 
Scotch and Irish reports are treated in the 
same way and the list of colonial reports and 
statutes embraces the remotest corners of the 
earth. 

The Index of subjects is very extensive 
and isso minutely subdivided that it will 

















prove a ready means of reference in the 
preparation of a brief. The list of abbrevia- 
tions is the most complete we have ever seen. 

Much labor and great care must have been 
expended on this book and the resylt is such 
that it will be rewarded by the appreciation 
of lawyers who know the value of it. 

We must point out one mistake, and that is 
the misspelling in two places of the name of 
C. E. Green, of the New Jersey Equity Re- 
ports. 

The volume is well printed on good paper 
and is handsomely bound in calf and cloth. 


An EPITOME OF LEADING ComMMON LAW 
CASES WITH SOME SHORT NOTES THEREON, 
Chiefly intended as a guide to *‘ Smith’s 
Leading Cases.” Fifth edition, by John 
Indermauer. American edition, by Charles 
A. Buckman and Bordman Hail, of the 
Boston Bar. Boston: Soule & Bugbee, 
1883. 

Any book which will serve to make law 
students familiar with Smith’s Leading 
Cases will accomplish much good. The 
cases cover all the great principles of the 
common law, and one who learns these 
principles from a study of these cases and the 


notes upon them learns them well and learns - 


how to apply them. There is reason to 
think that the great majority of law students 
do not study Smith’s Leading Cases. The 
book looks formidable and the notes run 
into such minute details that they are con- 
fusing to the student. This epitome is very 
valuable in giving the principle decided by 
each case and stating in a few words the 
limitations and the applications of it ina 
short note. The points decided in each 
case are clearly and tersely stated and the 
notes are short and simple and very satis- 
factory. The book contains the chief de 
cisions in Smith’s Leading Cases and some 
additional cases, notably Hochster v. De- 
latour and Frost v. Knight on the refusal 
to perform as a breach of contract. It would 
have been well to have added Fletcher v. 
Rylands, L. R. 1 Exch. 265, relating to 
liability for damage resulting from the escape 
of dangerous material. This is ina peculiar 
sense a leading case. This book will prove 
useful to practitioners as well as to stu- 
dents. This American edition contains 
judicious reference to American cases with 
short statements of their scope and effect. 


VARIOUS TOPICS. 
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The book is a small octavo of 107 pages, 
well printed on good paper, and bound in 
cloth. 


A DIGEST OF THE WISCONSIN REPORTS, 
from 1 Pinney to 55 Wisconsin inclusive, 
by Charles E. Shepard and Thomas R. 
Shepard, Banks & Brothers, Albany, N. Y. 


We have received advance sheets of this 
Digest which is to be issued as soon as prac- 
ticable after the issue of 55th Wisconsin. 
There are some features of the plan and ex- 
ecution of it which we wish especially to 
commend. First, the free use of black- 
faced type to show the subjects of the para- 
graphs containing the statements of the cases 
under each heading. Second, a combined 
index of subjectsand table of cases, indica- 
cating the subject of decision in each case 
and showing the later cases relating to each 
subject or branch of the decision. This 
will save the trouble of looking up 
many cases that have no relation to the sub- 
ject under examination. Third, a table of 
foreign cases, both English and American, 
cited in the Wisconsin Reports. Fourth, 
numerous specific cross references. Gener- 
al cross references which do not specify the 
point to which the case applies are most ag- 
gravating. Specific references not only save 
time but insure the finding of the cases. 
Criticism of the book must be reserved until 
it appears. 


THE LAw or Expert TEstimony. By 
Henry Wade Rogers. St. Louis, Mo.: 
William H. Stevenson, 1883. 

This is a special subject, of a good deal of 
importance. The law upon it is not well 
understood and is not very fully dealt with 
in the general treatises on evidence. Mr. 
Rogers has made an extensive examina- 
tion of it, and has stated clearly and well 
the result of his examination of the cases 
and his study of the subject. Questions as 
to the admissibility and the value of expert 
testimony frequently arise in practice, and 
often unexpectedly, for expert testimony may 
be used with reference to the most ordinary 
dealings of men in their arts or trades, as 
well as in the rarer cases involving questions 
of medicine or'of science. 

The chapter on Expert Testimony of 
Handwriting is especially interesting and 
important. 


AN INTRODUCTION TO MUNICIPAL Law, 
designed for General Readers and for 
Students in Colleges and Higher Schools, 
by John Norton Pomeroy, Counsellor at 
Law. Second edition. San Francisco: 
A. L. Bancroft & Co., 1883. 


We consider this the best book to put into 
the hands of a law student at the beginning. 
The first thing he wants to know is what the 
nature of the law is, how the law has 
grown, how it is made, and how it operates, 
what are its general divisions and its leading 
principles. Blackstone gives this informa- 
tion to those who know how to find it, but 
he gives so much else with it that the student 
is hopelessly perplexed. This book of Pome- 
roy’s ought to be in the office of every lawyer 
who feels a real interest in the progress of 
his students. We will speak of the book 
more fully next month. 


EMPLOYERS’ LIABILITY FOR PERSONAL IN- 
JURIES TO THEIR EMPLOYEES, by Charles 
G. Fall. Boston: A. Williams & Co., 
1883. Pamph., pp. 179. 

This is a careful investigation of the law 
and facts in regard to the liabilities of em- 
ployers for injuries to their employees, pre- 
pared under the direction of the Legislature 
of Massachusetts for the Bureau of Labor 
and Statistics The effort has been “to 
state briefly the condition of the law, its 
origin and growth, and the reasons which 
support it ; to show what is the law of other 
States and countries, and where it may be 
found ; to analyze the judicial reasons given 
in support of the doctrine of Common Em- 
ployment as it is called, and suggest some 
reasons in favor of a change of the law.” 


THE NEW JERSEY LAW JOURNAL. 


Mr. Justice Stephens’ HisToRY OF THE CRIM- 
INAL LAw, published by Macmillan & Co. 


His design is stated as follows in the 
first chapter: ‘* My ‘ Digest of the Crim- 
inal Law’ and the ‘ Digest of the Law of 
Criminal Procedure,’ now published as a 
companion volume to it, are attempts to 
state the most important parts of the crim- 
inal law as it is systematically. The present 
work is intended to relate its history and to 
criticise its component parts with a view to 
their improvement, The criticism is for the 
most part interwoven with the history.” 





THE New JeRsEY ARCHIVES.—It is a 
great pity that the Governor vetoed the bill 
for continuing the preservation in print of 
the early records of the State after it had 
passed the Senate unanimously and the 
House by a vote of 40 to 8. The Governor 
says the condition of the finances of the State 
will not permit it, and this at a time when 
the resources of the Treasury are such that 
no tax is to be levied this year. It is for 


this reason that there is no ready money. 
But the Treasury will have to borrow some- 
thing for current expenses, and it could 


surely borrow a little more for such an im- 
portant work as this. 


Cross-EXAMINATION.—Unskillful cross- 
examination upholds rather than destroys ; 
it is unskillful advocacy which asks reckless 
questions, and mistakes noise for energy. 
Baron Alderson once said to a counsel of 
this type: ‘* Mr. , you seem to think 
that the art of cross-examination is to exam- 
ine crossly.”—Zxchange. 








